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In O' Grady v. Saper, 1 the English court of appeal held that an employee was not entitled to recover wages for periods during which he was absent due to temporary disability, unless the terms of the contract said so. Plaintiff had been employed by defendant as a commissionaire' at C3 per week for two and a half years. He had been absent several times due to illness, once for four weeks, once for nine weeks, and finally for two. There was no agreement to pay him while absent, and he received no pay. After he had returned to work following his last absence, he read a newspaper account of the case of Marrison v. Bell 3 in which an employee had recovered pay for a period of temporary disability. He brought suit and won in the county court. Reversing the decision on appeal, MacKinnon, L.J., said that there was no common-law rule under which a temporarily disabled employee is entitled to pay. "The whole question in such a case as this is: What were the terms of the contract between the employer and the servant and what did those terms provide in regard to payment of wages to him during his absence from the service by reason of illness? .. .It must be ascertained from the contract whether the consideration for the payment of wages is the actual performance of the work, or whether the mere readiness and willingness, if of ability to do so, is the consideration.""
The problem of whether wages ought to be paid during sickness is raised more sharply in this case than in any other of the decided cases in England or the United States. The court recognized that at the bottom lies the question of how courts are to deal with unforeseen events, not provided for in the contract. The particular unforeseen event with which we are here concerned falls between the two extremes of serious disability of an employee on one hand, and very insignificant disability having no effect on a continued right to wages on the other. The unforeseen temporary disability which will be discussed makes a part (better described as a period, perhaps) of the employee's performance impossible and thus excuses it.' Since it is not serious enough, however, to constitute a material failure of consideration, the question remains: what is the effect of such partial impossibility of performance on the duty of the employer to pay wages?
The facts of industrial life must play a large part in determining what the employer's duty is or should be. Workmen's compensation disposes of the cases where disability arises out of the course of employment. Disability not connected with work, however, is covered by statutory insurance schemes in only four states and under the federal railroad unemployment insurance system. 6 Many collective bargaining contracts make health insurance benefits available but, apart from this type of protection, custom is probably overwhelmingly against paying hourly employees wages when they have not punched the time clock. 7 Clerical, administrative, supervisory, and other employees paid on weekly or monthly bases are in a different position. Surveys indicate that well under one-half of the office workers in the largest American cities are entitled to stated periods of sick leave under their contracts. 8 The many other employees belonging to this general class, whose compensation is not computed hourly and who are often hired under REV. 345, 347-48 (1950) . It may be a commentary on the growing costs and delays of litigation and the consequent need for legislation that most of the cases involving employees' claims were brought before World War I. On the other hand, the law had perhaps become too well settled by default to encourage suits and appeals. Federal Wage and Hour Regulations are relevant only to the extent that they recognize the justifiability of wage payments during disability by allowing the time for which such payments are made to be divided into the total wages paid, thus resulting in a "regular rate of pay" that is not increased by the additional wages paid during disability. See 3 CCH LAB. LAw. REP. 1 25 (1951 informal arrangements and by small employers, would seem to depend directly on their employer's generosity or on the rules of policy adopted by courts. A court faced with the necessity of formulating a policy to deal with these cases must reconcile the demands of justice with the theories and the realities of the bargain of the parties. It will be convenient to exclude at this point cases where justice makes no demands for the employee; this will be true where there is clear evidence of malingering or fault. There remains a large body of case law, especially well developed in England, which lays open the problems and must be explored before the question of policy is reached.
Not only did the court in O'Grady v. Saper vigorously deny that any common-law rule gives a temporarily disabled employee a right to full wages, it also castigated court reporters for their misapplied industry in publishing cases announcing such a rule. This is an old English custom, the last resort of precedent-bound courts, 9 and leads one to wonder whether the court doth not protest too much.
The case of Cuckson v. Stones," 0 decided by the Queen's Bench in 1859, is usually cited as authority for a right to wages during disability. Plaintiff, a master brewer, had been hired for ten years at £2 ios. per week and rent-free accommodations, the contract requiring" due, full and complete service" and that the plaintiff serve "well, truly and faithfully." After nine years' work, plaintiff stayed away from work owing to illness. He was paid during the first three months of his absence, during which he continued to give instructions in the art of brewing to the defendant. His pay for the last thirteen weeks of his absence was cut off and, after returning to work, he sued for it. Defendant pleaded that, although the contract continued during temporary disability, liability for wages should end where the absence lasts for more than a few days. On a rule nisi obtained by the defendant, Lord Campbell sustained the plaintiff's directed verdict. the court described as readiness and willingness to work, not actual work. And since temporary disability did not terminate the contract, the plaintiff remained entitled to his wages whether absent a day, a week, or a month. It is possible to rationalize the decision on several grounds. First, the court gave the contract a special construction under which actual work was not required to earn wages.' Second, the court might have decided differently had defendant not admitted that the contract remained in force and that under it the plaintiff would have been entitled to wages during a very brief absence. Third, the plaintiff was apparently able to render some services by continuing to teach defendant during the absence from work. Fourth, the plaintiff, having nearly completed a ten-year term of employment, could argue that his absence could have virtually no effect on the defendant's obtaining all of the benefits for which he had bargained. But subsequent English cases did not choose to draw any distinctions. Cuckson v. Stones became authority for a common-law rule which gave the employee a right to his wages during temporary disability as long as the contract did not terminate and did not contain express terms to the contrary. 12 If there is an explanation for the growth of this rule, it lies in history and in the ways and means of the common law. In the arguments of the Cuckson case, it appears that plaintiff's counsel at first advanced the rule of the maritime law under which seamen are entitled to full pay even though disabled during a part of the voyageY This rule developed from statutes, nautical traditions, and national policy encouraging ocean commerce and never seems to have been applied to ordinary employment relations. When the court refused to follow it, plaintiff switched to a theory based on the 11. The court's interpretation, which is not free from doubt, may have been influenced by the so-called doctrine of constructive service. It was held in Gandell v. Pontigny, 4 Campbell 375 (N.P. 1816), that a wrongfully discharged employee who was willing to return to work could recover full compensation without having to mitigate damages. so-called settlement cases. 1 " It had been held in these cases that temporary disability did not bring a hiring for a year to an end unless one or the other party clearly showed that he did not intend to continue the employment. The purpose of these decisions was not, however, to adjudicate the rights of the two parties but to determine which parish had the responsibility of supporting the now impoverished employee. Under the English poor law" and the law of settlement and removal,' 6 relief had to be given by the parish in which the employee had gained a settlement, and one way in which settlement could be gained was by working one year in a parish.' The question of whether a year's work had been performed could be brought before the court by the aggrieved parish by moving for or objecting to an order removing the employee from one parish to another. In general, the courts did not feel that the financial responsibility of the parish in which the employee had been working ought to be affected by a brief absence due to illness, and it was consequently held that the year's employment had not been interrupted'
Although it was clear that the rights between employer and employee were not at all relevant to the decision in these cases, there were frequent dicta by such eminent judges as Lord Mansfield to the effect that the employer could not deduct wages on account of time lost through illness.' They could have been of little comfort to the losing parish since the employee was now a pauper anyway. At most, they bolstered up the courts' conclusion that the employment had continued for a year and served as a bit of social legislation from the bench. But what little legal significance these dicta had evaporates when it is realized that they were largely based on the Statute of Apprentices. This statute had been passed in the Islip it was said that -[I] t is not to be presumed that the servant is less able to provide for himself at the year's end because he has had a slight indisposition during the year, and that presumption of an ability is the foundation of making a settlement." 1 Stra. 423, 424, 93 Eng. Rep. 611 (K.B. 1721). The name of the King appeared as the nominal moving party under the statute. The settlement cases are collected in FALEFY, Poor LAWS (1758).
19. All of the cases cited in note 18 supra contain dicta to this effect although they clearly decided nothing more than which of two parishes had to furnish pauper relief to the employee.
[Vol. 5: Page 30 sixteenth century to meet labor shortages and unrest by requiring all employment to be for one year and not terminable except for "good and sufficient cause."" 0 Temporary disability not serious enough to make an early return to work unlikely was apparently not sufficient cause. However, by the nineteenth century the statute was all but a dead letter, and its repeal followed shortly. 2 While the settlement cases are not authority for a right to wages during temporary disability or even for the conclusion that temporary disability does not terminate employment, the dicta they contain are of historical interest. The courts' asides about the employer's duty to take care of a sick employee are but one manifestation of a long tradition of employer paternalism. Until the growth of the factories in the late eighteenth and the nineteenth centuries, employment was a personal although not necessarily altruistic relationship." Apprentices, domestic servants, and, frequently, farm laborers lived in the employer's household. In the textile and, to a lesser degree, in the metal products industries, production was carried on in small home shops, and journeymen were often hired with "the privilege of small beer, lodging and firing." 3 While it is probable that under these conditions employees were usually retained during temporary disability, there is little evidence that they continued to receive wages. Piece rates, which were customary, were certainly not paid without work. Family budgets collected during the eighteenth century indicate that farm laborers lost their wages during sickness. 4 And the so-called Friendly Societies that mushroomed among workers in shops and later in factories attest to the need of employees to provide their own protection against losses from sickness. 25 To the extent that historical facts are available, they do not seem to bear out fully the dicta in the settlement cases that wages are due during temporary disability. One is led to speculate whether these judicial pronouncements are not an example of how common-law courts sought to remedy social evils by manipulation and adaptation of established rules and customs. This is even more likely in the case of Cuckson v. Stones and the decisions that followed it in the late nineteenth century. During that period employer paternalism had been replaced by the factory system, and the great evils attending the latter had led to an unwarranted idealization of the former. The deplorable working conditions in homes, farms and small shops, and the bitter relations between employer and workmen prevailing before the coming of the factories, had been forgotten." 0 To a judge faced with the suffering and agitation of the times, a limited retreat to employer paternalism may have appeared promising. Here was an opportunity to deal with a pressing social problem, the impact of sickness on the wage earner, without abandoning tradition for the uncharted seas of collectivistic legislation." II A substantial body of case law on the employee's right to wages grew up in England between the Cuckson and O'Grady cases. All of it appears to rest on Lord Campbell's analysis in Cuckson v. Stones that the continued existence of the employment relation during temporary disability carries with it a continued right to wages. English commentators have at times doubted whether his analysis extends to cases that do not involve contracts for a long term or "of a peculiar nature,"" 8 but it is submitted that the decisions, most of which came within fifty years of the Cuckson case, dispel any doubts.
The Cuckson case and several others, in which the employee recovered, involved employment contracts for a year or more. A disability which was serious enough to make the employee's return to work during the term improbable or otherwise to result in a material failure of consideration terminated a contract automatically.!' If less serious," or if the contract terms indicated that the employer [Vol 5: Page 30 must have assumed some of the risk of such disability," 1 only a privilege to terminate was given. Disability of very brief duration probably did not even give a privilege to terminate and did not affect the right to continued full compensation. 2 If the employment contract was of indefinite duration but required that notice be given, it continued until the stated notice period had expired. Where the parties did not provide for notice, the law nevertheless required notice to be given, and the hiring lasted for a reasonable period after that. The old presumption that all hiring was for a year, an outgrowth of the statute of apprentices and of changing seasonal demands on agricultural labor, gradually disappeared."
Only after it had been established in each case that the hiring had not come to an end automatically or by the exercise of the employer's privilege to terminate could the question of compensation during absence be considered. Whether guided by fact, fiction, or mistake, courts favored an interpretation of long-term contracts under which so-called readiness and willingness to work was the sole prerequisite to wages. 3 Where this interpretation could not be reached, the courts relied on Cuckson v. Stones and held that full compensation was due while the employment relation continued,, 8 subject to only a few exceptions which will be examined below.
It is striking that in none of these cases were contract principles of impossibility explored at any length. Although impossibility was held to relieve the employee of liability for damages and, in some cases, to discharge the entire contract, its effect on the employ- The opinion suggests that any disability lasting for less than the contract term is an insuffident excuse for termination but this does not appear to have been the law after this case. er's duty to pay wages where it excused only a part of the employee's performance was not discussed. This problem of partial impossibility was considered in other classes of cases but, for a number of reasons, was left in an unhappy state of confusion.
First, courts have found it difficult to make the sometimes tenuous distinction between impossibility of performing a part of an entire contract as distinguished from a part of a severable contract." While impossibility may not be material enough to excuse the entire performance that is due, it may nevertheless be very material with respect to a severable portion of it. Even where this distinction has been applied to excuse a part of the promised performance, courts have been reluctant to make a corresponding reduction in the liability of the return promisor for fear that they were making a new contract for the parties. "8 The issue has arisen in relatively few cases for the obvious reason that few attempts have been made to recover full payment where only part performance has been rendered. Apparently only in sales contracts, where the price is computed unit by unit, has liability been ratably reduced. 39 In other cases, where the court was not absolutely convinced that the contract was equally severable and divisible on both sides, full payment remained due unless impossibility was so material that it discharged the contract entirely." Applied to the employment cases, this reasoning would frequently have led to the same conclusion that was reached in Cuckson v. Stones, since an employment contract for a definite term conceivably may not be subject to ratable apportionment on both sides. This will be discussed at length below. "1 The failure to establish a sound analytical basis for the tempo-
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See, e.g., the discussion of cases which do not recognize partial impossibility in the performance of obligations under a lease, in Walford, Impossibility and Property Law, 57 LAW Q. Rav. 339, 347-60 (1941 93-94, 103-7 (1941) . In some of the cases, payment by lump sum or otherwise had been made before performance was due as required by the contract. This sequence of performance led the courts into confusion between conditions and consideration as a result of which recoupment of an apportioned part of the prepayment was denied. See Whincup v. Hughes, L.R. 6 C.P. 78, 81 (1871) [Vol. 5: Page 30 rary disability cases has left related questions in doubt. When, for example, may suit be brought by the employee? In all of the decided cases, the employee apparently had first returned to work or had been willing to return but was discharged. Had he failed to return, he would have broken his contract or at least terminated the employment. Nothing in the cases indicates, however, that return is a condition precedent to recovery; it follows that theoretically he is entitled to sue for his wages while he is still absent from work until the time when it becomes clear that he will not return.
Only rules against multiplicity of actions would bar him from suing each payday. A more difficult question concerns the right to wages where disability deteriorates into serious failure of consideration although apparently only temporary at the beginning. Assuming that the employee does not have to return in order to recover and that the employer had no reason to expect a material failure of consideration early in the absence, courts are nonetheless reluctant to award any wages to the employee where retrospect shows that the contract eventually became discharged. 42 This answer seems unfair to other employers who are bound to pay wages during temporary disability. It is also unfair to the employee who continues to be bound by the contract and is unable to make different arrangements while the employer can gamble on the possibility that the employee will be able to return before his accumulated wage claim becomes too high. There is, in other words, no very good reason for excusing an employer retroactively from liability for wages during temporary disability under these circumstances where he would not otherwise be excused from this obligation. If the disability threatens to become serious, he may always terminate the employment without liability as of that time.
The few English cases in which recovery was denied form a fairly clear pattern of exceptions to the rule of Cuckson v. Stones. Where the employee has been receiving benefits which the court finds, by interpretation of the terms of the employment or of the authorizing statute, to be wage substitutes, recovery is barred. 43
A few decisions have relied on trade customs against the payment of wages during disability and others have used the terminology of implied contract terms. 4 " It is not easy to fit the O'Grady case into the exceptions. It may rest on custom or implied terms, but the language of the court seems to point to the assumed rather than the actual intent of the parties. The case may equally well overrule the common law rule with its exceptions and lay down a new one.
O'Grady v. Saper has sufficiently unsettled the English law so that it is now in a state approximating that of the American law which has developed in total disregard of English decisions. On ,the issue of what the effect of temporary disability is on the duration of the employment relation, English law and American law are quite similar. Temporary disability does not automatically end a hiring for a definite term, 45 although death and permanent disability do." 6 If it becomes probable that the employer will be deprived of the benefits for which he contracted due to the disability of his employee, he has a privilege to terminate."' An indefinite hiring providing for a stated period of notice is treated as a hiring for a term until notice is given. 8 There is less agreement with respect to employment without a definite duration. A few cases consider it to be purely at will; disability automatically ends it and discharges the employer from further liability for wages. Cases so holding are perhaps distinguishable because they involve permanent disability or contain alternate grounds for decision. 9 The greater number of American cases regard an indefinite hiring to be for at least the pay period (unless strong evidence to the contrary is presented) and not automatically terminated by temporary disability."
In deciding that an employee is entitled to pay, however, the courts have not relied on the continued existence of the employment relation. They could tacitly assume it, of course, where the contract expressly provided for the payment of wages 5 " or where such a right was found in custom. 2 But in the only other class of cases in which the employee won, the employer had continued to pay wages during disability and was not permitted to set off or recover his voluntary payments. 3 The cases do not support Professor Williston's statement that, except where the disability is very minor, the employer has a privilege to terminate, but until he elects to exercise it, the contract continues and with it the right to receive undiminished wages." In the absence of contract terms, custom, or voluntary payment, the cases have uniformly refused to permit wages to be recovered for the reason that the work had not actually been performed. 45 Am. Rep. 156 (1883) , the fact that the employee's name continued to appear on the payroll was held to indicate an intent to retain and pay him, although payment never took place. The facts of the cited cases suggest that the use of waiver, estoppel and election terminology with respect to liability for wages is as unnecessary as it is unsatisfactory. See EwART, WIVvER DssrRiBuaF c. 2 (1917) .
54. 6 W. LsTsroN, CoNraAcrs § 1942 (rev. ed. 1938 The discrepancy between the Williston view and the cases again draws attention to the problem of partial impossibility. The effect of partial impossibility of performance on the duty of the return promisor to pay seems to have been largely ignored by American cases and commentators. The Restatement of Contracts deals with it only briefly. It provides that a person who is entitled to receive performance of which a material part has become impossible may require the balance to be performed if he pays the full agreed price. 6 If impossibility is partial and not serious enough to constitute failure of consideration, he must pay the full price."' These rules were apparently drawn from the English cases previously discussed. 8 While American courts have not yet analyzed the duty of the person who was to receive the partially impossible performance, one would hardly expect them to apply the above rules to require full payment for partial delivery under a sales contract. Employment contracts, perhaps, present a different problem. It is difficult in some of them to apportion accurately performance on one side against consideration on the other, this difficulty being the likely rationale of the Restatement rule. The full benefits of an employee's labor do not always accrue to the employer during the period that it is being performed. This is especially true in the case of administrative and supervisory work, as compared with physical production. Apart from the difficulty of apportionment, a contract that is divisible is not necessarily severable. The parties may have intended that a certain total amount should be paid, albeit in installments. Furthermore, employee disability is not dissimilar to temporary machine breakdowns, both being a necessary cost of production.
In any event, the Restatement rule applied to employment relations is no less justifiable than the rule followed by most of the American cases under which wages are deducted for all absences unless the contract expressly forbids it. These cases appear to 
(1910).
Although contract terms appear in some of these cases, they do not seem to have been considered conclusive of whether the employer had a right to abate wages during disability. Instead, the converse approach seems to have been taken, giving a right to abate as long as there were no contract terms to the contrary. CoNTRAcTs § 460, comment b (1932 [Vol. 5: Page 30 have equated conditions governing the order of performance and the consideration for that performance. But conditions are merely conveniences, readily excused when they become impossible, and ought to be sharply distinguished from the substance of the bargain." It does not follow from the tradition that work precedes payment that there ought never to be full payment without complete work. Support for the latter proposition is more likely to be found in earlier American conceptions of desirable economic policy. The cases suggest that a fear of malingering and a preoccupation with the virtues of hard work frequently led courts to minimize the nature of the bargain made by the parties. A full examination of the circumstances surrounding the employment may not infrequently prove that a certain amount of absence due to disability does not prevent the employer from substantially realizing the benefits of his bargain.
RESTATEMENT,
Since recovery in the United States has been limited to theories of express contract terms, custom, and voluntary payment, it has been unnecessary so far to answer certain questions. Must the employee continue willing and able during sickness to return to his employer in order to recover wages from him ? When may suit be brought, and how often ?"' Will the court determine the seriousness of the absence by what the parties could have reasonably expected at the outset or by the final outcome ? Unless a court adopts the view of Williston and the English cases, no answers seem needed.
No American cases have passed on claims brought after the employee had collected other benefits to which his disability entitled him. So long as these benefits are intended to be wage substitutes and do not come from the employee's personal savings, there is no good reason why additional recovery should be allowed. 63 In 59. See RESTATEMENT, CoNraAcrs § 270, comment a (1932). Analogous is the case of a pledgee who may recover from the pledgor even though the return of the pledge has become impossible. Williston, Contractual Relations Between Pledgor and Pledgee, 55 HAuv. L. REv. 713, 714-18 (1942 many cases the further question has been raised whether the employer can set off damages resulting from the employee's disability. 4 Because disability excuses performance, there is no breach and, theoretically, no right to damages. 6 If a court decides, however, that the employee may receive wages during temporary disability, it may also decide that those wages are to be reduced by the cost of necessary substitutes 6 or by the amount of other losses which were a foreseeable consequence of the employee's absence.
III
The decided cases do not supply satisfactory solutions to the two problems that they raise: the practical one of employee sickness and the theoretical one of adaptation of contracts to unforeseen events. What they do supply-or suggest-are facts that are relevant to any decision.
In deciding if wages are due, a court should consider, first, the extent to which the benefits from the employee's work cannot be ratably apportioned to the period for which he receives pay. The salesman who builds up good will, the office worker who maintains a filing system, the supervisor who keeps an operation running-all of them produce results that carry over into periods during which they may be briefly absent from work. The longer the employment has lasted, the more definite is this carry-over likely to be. With an increasing duration of employment, moreover, some disability becomes increasingly probable. Disability then becomes less of an unforeseen event in the usual calamitous sense and more of a normal risk ignored by the contract.
Two approaches have been taken in dealing with risks which the contract did not distribute. One has been to apply a fixed rule which did not allow for the peculiar facts of each case. The other has been to decide what the parties would have provided had they provided anything. Not much can be said for the former as an instrument for achieving just results except that it serves the interest in certainty. The latter, on the other hand, leaves the attainment of just results solely to the judge who is as free to resort to fiction as he is to fact. The concept of justice in this type of case is complicated by the realities of the situation. It is not sufficient to weigh the benefits to the employer carrying over from past performance by the employee against the loss resulting from the absence. Nor is it adequate to attempt to compare the impact that temporary loss of wages has on the employee to that of temporary absence on the employer's business. In any such comparison, the court is confronted with evidentiary problems, with questions of burdens of proof, and, finally, with an appalling lack of standards for comparison. Apart from these difficulties, any effort to find a solution in the circumstances surrounding the bargain of the parties must include an appraisal of the comparative bargaining position of the parties. Failure to deal with disability may be due as much to one party's feeling that nothing favorable could have been gained as it is to forgetfulness. The court's decision will inevitably reinforce the assumed past bargaining position (as in the American cases) or compensate for it (as in the English cases).
Where legislation does not offer an escape, the courts will have to live with the dilemma presented by unequal bargaining positions. Perhaps the best that can be hoped for is that courts will seek reasonable, fair, and workable solutions in the facts of each employment relation rather than rely on arbitrary rules or fictions. It must be remembered that the effect of their decisions transcends the particular controversy and will be reflected in the informal adjustments by which employers and employees seek themselves to settle differences and achieve justice.
